BAIKONUR CONTINUES:
THE NEW LEASE AGREEMENT BETWEEN
RUSSIA AND KAZAKHSTAN

Maria Bjornerud’

The Russian President, Vladimir Putin, and the President
of the former Soviet Republic of Kazakhstan, Nursultan Nazar-
bayev, have signed a new historic agreement on the Baikonur
launching facility. Russia will be able to lease the Baikonur
space center, which was built back in the Soviet era and had its
first launch in 1957, for fifty more years.’ '

Baikonur is Russia’s largest cosmodrome.’ Bazkonur has
eleven assembly and test buildings, and nine launching com-
plexes equipped with fifteen launching ramps for Tsiclone, En-
ergia, Molnia, Soyuz and Rokot type boosters. It is the prime
Russian site for the launch of commercial rockets and it is the
only facility that can be used to launch Proton class boosters
and crewed craft flights.* The area of cosmodrome is 6,717
square kilometers.’ It is 125 kilometers (75 miles) long and 85
kilometers wide.’ The area allocated for jettisoning rocket stages
is more than 18 million hectares.” The cosmodrome has ap-
proximately 80,000 employees.’
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I. THE EARLY LEGAL HISTORY OF THE COSMODROME

Kazakhstan inherited the Baikonur facility in 1991 after
the collapse of the Soviet Union.” During the Soviet era there
was no specific legislation on space activity or on the use of the
Baikonur cosmodrome.” The space programs were subject to
secrecy, and the majority of regulations and executive orders
were never made public.” While some decisions were made by
the Central Committee of the Communist Party, others were
the result of general national legislation.” The federal law of the
Soviet Union and the laws and civil codes of the republics
within the Union governed space activity.”® After the disintegra-
tion of the Soviet Union, the legal and organizational framework
for ownership and exploitation of the Baikonur complex was
based on several agreements between the newly-emerged sover-
eign states, members of the Commonwealth of Independent
States (CIS)." Taking into consideration the vast technical, sci-
entific and military legacy of the Soviet space program, the
States expressed the desire to carry out joint space activities.”
The nine members of the CIS signed the Agreement on Joint
Activities in the Exploration of Outer Space on December 30,
1991 in Minsk.” The importance of cooperation by member-
states in space activity was apparent from the fact that the
agreement practically followed the creation of the CIS.Y The
Minsk Agreement emphasized the necessity of combined efforts
in the development of space science and technology, defense and
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collective security of member-states.” According to the Minsk
Agreement, the joint activities had to be within interstate pro-
grams of space research and exploration coordinated by the In-
terstate Space Council.” The Joint Strategic Armed Forces were
to be responsible for the fulfillment of the military or combined
military and civilian applications.” The Minsk Agreement also
laid out the principles of utilization of space facilities and their
financing.” The benefits from space exploration were to be allo-
cated based on the proportionate participation of the parties.”
_ Another agreement was signed on May 15, 1992 in Tash-
kent.” The Tashkent Agreement allocated rights over ground
infrastructure built for space programs. It stipulated that the
ground segment elements such as launching facilities, training
and flight control centers were to be considered the property of
the states in which they were located.” While technically all the
former Soviet Republics contributed to the creation of the Soviet
space program, only a few of them inherited its property.” The
Tashkent Agreement transferred the right to use these space
facilities to the Strategic Forces of the CIS or other interested
parties who had to enter into special agreements.” The Inter-
state Space Council was to coordinate the utilization of infra-
structure necessary for the interstate and independent state
space programs.”’ _

On May 25, 1992, ten days after signing the Tashkent
Agreement, Russia and Kazakhstan entered in a bilateral
agreement on the terms of utilization of the Baikonur cos-
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modrome.” The agreement confirmed that the Baikonur cos-
‘modrome was the property of the Republic of Kazakhstan and
set the financial contribution of Kazakhstan to cosmodrome in-
frastructure at six per cent of the Russian contribution.” Most
importantly, the agreement emphasized that the right to use
certain facilities of the cosmodrome could be transferred by
Russia and Kazakhstan to the Strategic Forces of the CIS or
other concerned parties only upon the mutual approval by both
countries.”

The intergovernmental Russia-Kazakhstan agreement,
signed on October 2, 1992, prohibited privatization of the
Baikonur cosmodrome facilities, establishment of joint ventures;
or any other changes in the property rights of these facilities.™

The Minsk and Tashkent agreements and the multiple bi-
lateral Russian-Kazakhstan instruments laid the foundation for
the unique legal regime governing the Baikonur cosmodrome.
Despite these agreements the Baikonur cosmodrome was rap-
idly falling into decay.” The fact that cosmodrome was now on
foreign territory made Russia reluctant to invest in its infra-
structure.” The future of the cosmodrome and the Russian citi-
zens who worked there was uncertain.* The funding was se-
verely cut and salaries for personnel was chronically late.” It
led to the deterioration of infrastructure and loss of intellectual
humanpower.”

II. THE LEASE OF 1994

The situation prompted the agreement On Basic Principles
and Terms of the Utilization of the Baikonur Cosmodrome
Agreement Between the Russian Federation and the Republic of

# Id. This agreement was never made public, and is therefore unavailable.
® Id
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Kazakhstan, signed on March 28, 1994.” Under its terms Russia
has the right to use the cosmodrome for twenty years with the
automatic extension absent objections by either party.® The
agreement recognized the validity of the earlier bilateral inter-
governmental agreements between Russia, Kazakhstan and
other members of the CIS.* It confirmed that the Baikonur
cosmodrome was the property of the Republic of Kazakhstan.”
Under the agreement, the Baikonur cosmodrome should be used
for the Russian civil and military programs, the joint programs
of Russia, Kazakhstan and other members of CIS, and also for
the international and commercial projects.” Russia was to lease
the cosmodrome and the lands designated for jettisoning first
stages of the rockets.” Kazakhstan was to convert all real prop-
erty and transfer all movable property for use by the Russian
Federation.”” The agreement called for the sharing of jurisdic-
tion hetween the Russian and Kazakhstan governments and
creation of procedures ensuring the rights of the citizens of both.
countries.* S
Russia was to pay $115 million (USD) annually.” Part of
the price could be offset as mutual compensation.” Russia was
to assist Kazakhstan in various space projects, including the
launching of communications satellites and the training of Ka-
zakhstan cosmonauts.” The rights and duties of the Russian
military personnel were to continue for the duration of the
lease. The Russian military and civilian personnel and members

? On Basic Principles and Terms of the Utilization of the Baikonur Cosmodrome
Agreement Between the Russian Federation and the Republic of Kazakhstan, Mar, 28,
1994, Russ.-Kaz, evailoble af: http/fwww.rosaviakosmos.ru/cpl251/]laws/baik-s.html -
{last visited Apr. 7, 2004) [hereinafter Basic Principles]. The unofficial translation of the
agreement, follows this article. The original lease was signed on October 10, 1994. :

* Id. atart.7.
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of their families were subject to the laws of Russia.” The lease
was for twenty years with an automatic extension for ten more
years absent written notice by either party of its desire to de-
nounce the agreement.” '

The agreement authorized the Central Bank of Russia to
make payments to Russian personnel.” It announced that the
currency of the Republic of Kazakhstan was the only legal ten-
der in cash transactions on Baikonur, and prescribed the ex-
change of the currency through the offices of the Russian Cen-
tral Bank or the National Bank of Kazakhstan.”

Despite the lease agreement the number of launches from
Baikonur dramatically decreased. The edict, signed by the Rus-
sian President on December 17, 1997, provided for the creation
of the Baikonur Federal Space Center.” At the same time it di-
rected the Russian Defense Ministry to transfer all real and
movable property of the Baikonur cosmodrome to the Russian
Space Agency (RSA) and to the authorities of the city of
Baikonur.® The edict directed the transfer of the launch pads
for the Soyuz-type rockets to the Plesetsk cosmodrome, and the
launch pads for the Rokot-type boosters to the Svobodny cos--
modrome.” Under the edict the number of military personnel
was to drop from twenty thousand people to the “bare mini-
mum.”™ A total of 775 military personnel were to be transferred
to the RSA.* The RSA was also getting forty percent of all funds
originally allocated to the Baikonur cosmodrome.” The other
sixty percent of funds and the launching pads for crewed space -
craft had already been transferred to the RSA pursuant to a

¢ .

® Id. atart. 7.

® Id. atart. 5.1,

% Id. atart.5.2.
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Id.
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presidential edict, signed on October 24, 1994. Russia trans-
ferred most of its military space activities to the Plesetsk cos-
modrome.” “Russia shall have its own independent access to
outer space,” stated Sergei Ivanov, the Russian Defense Minis-
ter.” He emphasized Russia’s determination to have its own
adequate launching facility and not to depend on the
neighbors.” The Baikonur cosmodrome was losing its main cus-
tomer, the Russian military.”

II1. THE NEW LEASE AGREEMENT AND THE POSITION OF THE
PARTIES

Despite the transfer of Russia’s military space activity to its
own territory, the Baikonur cosmodrome continued to play an
important role in the Russian space program.®” The cosmodrome
was the only launching facility used by Russia for its crewed
space missions and for the launches of heavy Proton class boost-
ers.” The full functioning of the Baikonur cosmodrome was ab-
solutely essential to the fulfillment of Russia’s international
obligations.* In 2000, Russian participation in international
space activity yielded $800 miltion (USD).” Profit from the in-
ternational space projects enabled Russian space industry to
preserve its scientific and technieal potential, its testing and

®  Andrei Fomichev, Bossia Pokiduet Baikonur [Russia Is Leaving Baikonur], UTRO,
Oct. 30, 2003, at 2, available at hitp:/fwww.utro.ru/articles/2003/10/30/245489.shtml
(last visited Apr. 7, 2004).
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ment and Improvement of the Ground Infrastructure of Cosmodrome], BULLETIN (Jan.
6, 2002), at http:/feks.ru/cgi-bin/link egi?312 (last visited Apr. 7, 2004).
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http:/fwww oosa.unvienna.org/SpaceLaw/national/russian_federation/decree_422_1996E.
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manufacturing capability, and to withstand the blow resulting
from fourteen per cent reduction in government contracts.”
While Russia could not afford to lose Baikonur, Kazakhstan
had been trying to become Russia’s key partner for a number of
years and had been seeking active involvement in space activ-
ity.” The duration of the lease was one of the disputed issues
during the negotiation.” The original lease, signed on March 28,
1994, was due to expire in 2014.® While Russia wanted to ex-
tend it for fifty more years starting from 2014, Kazakhstan of-
fered to count fifty years from the day of the original lease in
© 1994." The RSA unofficially stated that this controversy did not
represent a real issue since both dates were far away in the fu-
ture and it was not clear whether Baikonur would continue to
play a key role in Russian space projects.” The fee was another
source of disagreement.” Reports indicated that Kazakstan was
trying to increase the rent fee or to get the share of profits from
the commercial launches citing ecological concerns.” These con-
cerns, though, were already addressed by the original lease
agreement, which provided for the payment of additional sums
as compensation for the damage done by the scattered stages of
Russian rockets.” Ecological security has been a sensitive issue
in the Russia-Kazakhstan relationship for years.”™ Kazakhstan
banned rocket launches on July 6, 1999, when a Proton rocket
explosion scattered debris and fuel over the vast area, leading to

® Dedus, supra Note 62. Launching services alone provided sixty-eight per cent of
Russia’s total income from international space activity.
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the mass evacuation of the population.” The accident prompted
Kazakhstan, concerned with environmental damage and health
risks, to demand a payment of millions of dollars Russia owed it
for the lease of the cosmodrome.” It also led to two-month
stand-off between the two countries.” Russia agreed to pay for
the lease part in cash and part in bartered goods.” Following
the mutual offset of debts, Russia actually began paying the
rent from January 1, 1999. It paid $50 million (USD) in cash
and $65 million (USD) in goods and services in 1999.* In addi-
tion, Russia spends more than $50 million (USD) a year to
maintain the cosmodrome infrastructure.” Kazakhstan agreed
to resume rocket launches back in 1999 with the exceptlon of
Proton rockets.”

The dissatisfaction with the earlier agreement and the de-
sire to continue fruitful cooperation led to the signing of a new
agreement on January 9, 2004. The Agreement on the Coopera-
tion and Effective Use of the Baikonur Cosmodrome reaffirmed
the provisions of the 1994 Lease and followed the terms of the
previous bilateral and intergovernmental agreements among
Russia, Kazakhstan and the members of the CIS.* The purpose
of the agreement is to develop the cooperation in furtherance of
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effective use of the cosmodrome for the benefit of Russia, Ka-
zakhstan and the international community.*

Under the agreement, Russia shall give all necessary assis-
tance in modernization of the facility and ensure the equal par-
ticipation of Kazakhstan in space projects, providing that the
laws of Russia concerning states secrets are strictly observed.”
The agreement calls for the resolution of environmental prob-
lems through the development of new ecologically friendly
rocket boosters, financing environmental! programs, dealing
with the launch related pollution, and making necessary
changes in international instruments.” The agreement urges
further development of a new ecologically safe Baitarek rocket
system.” While it does not mention the increase in rent fee, it
extends the original lease till 2050.* The agreement provides
for the increased participation of Kazakhstan in the use of the
facility and for the possibility of Kazakhstan’s involvement in
‘space exploration projects.” During his visit to Astana, Viadimir
Putin stated that, “Kazakstan has not only Baikonur to offer, it
has a good intellectual potential.”™ Russia also agreed to assist
Kazakhstan in launching a communications satellite, providing
that Kazakhstan pay for the cost. The new agreement allows
Kazakstan to play a bigger role in the future space projects.”
The parties also signed a  memorandum calling for the modifica-
tion of earlier bilateral instruments within one year of execut-
ing of the new lease.” The memorandum provided for a speedy

® Id atart. I,

% Id. atart. 2.
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# Id atart. 4.

® Id. at art. 8.
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resolution of issues arising out of the re-use of land on liqui-
dated launch sites.”

IV. THE RUSSIAN SPACE PROGRAM

Despite the sharp decrease in launch activity in recent
years, Russia has expanded its space exploration program for
2004.® The RSA anticipates that its budget will be greatly in-
- creased.” Russia will launch three Express-AM telecom satel-
lites; start testing the radio unit of the COSPAS-SARSAT space
rescue system; put on-orbit a new generation of distant Earth-
probing satellites including the Resurs-DK high-resolution opti-
cal electric monitoring satellite and the Monitor-E optical-
electric monitoring satellite.” Russia is planning to work on the
Corona-F program, involving studies of the interrelation of the
Sun and the Earth; on the international program Spectrum,
aimed at the study of the celestial bodies in the electro-magnetic
spectrum; and on the launch of two Soyuz-TMA crewed and four
Progress-M cargo spacecraft.” The International Space Station
(ISS) will remain the priority and its construction would be
completed within two years, despite the delay caused by the.
grounding of the United States Shuttle fleet.” At the moment,
the Baikonur cosmodrome is the only link to the ISS.*” Russia
will take part in the ISS control, scientific programs and ex-
periments.'” An indication that Baikonur will remain open to
private enterprise is the recent agreement between Space Inter-

* Id '

* Russia Expands Funding for Space Explorotion in 2004, INTERFAY, Jan. 8, 2004,
at hitp/fwww. interfax.com/com?item=Rus&pg=20&id=5680117&req= (last visited Apr.
6, 2204) {hereinafter Russia Expands Fundingl.
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May 12, 2004) (Citing Yuri Koptev, Director of RSA).
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national Services and Sea Launch.” The agreement provides for
the creation and promotion of a new Land Launch project,
which will use Baikonur as its main launching facility.'”

V. POTENTIAL SIGNIFICANCE OF THE NEW LEASE AGREEMENT

Despite the reduction in funding, deterioration of infra-
structure and the loss of a significant number of military
launches, the Baikonur cosmodrome remains the largest
launching facility in the world. After the disintegration of the
Soviet Union it became a unique international space center. At
the moment, it is the only access point on Earth to outer space.
Despite its international character, Baikonur continues to play
an important role in the Russian space program, which uses it
for the majority of its missions. Baikonur is the essential predi-
cate for the fulfillment by Russia of its international obligations.

Despite some tension in recent years, Baikonur can become
a symbol of fruitful cooperation between Russia and Kazakh-
stan. The new lease agreement will help secure continued fund-
ing by Russia, essential for the modernization of cosmodrome
infrastructure and for the prevention of further loss of its work-
force. The training of Kazakh cosmonauts and other personnel
will ensure equal participation of Kazakhstan in international
space programs. In the future it might even allow for the larger
participation of Kazakhstan in cosmodrome financing.

"~ Environmental safety will remain a priority in the utiliza-
tion of the Baikonur facility. The stable rent fee and longer
lease term can encourage Russia to finance the modernization of
cosmodrome infrastructure with less risk of losing a return on
its investment. It can also help Russia respond to ecological con-

2 Rossia e Ukraina v Sotrudnitchestve s Kompaniey “Morskoy Start” Sobirayutsya
Predlozhit Uslugy po Vyivedeneyu na GeoperehodneyOrbity Sputnikov do 3,5 Ton s Kos-
modraema Baikonur [Russia and Ukraine Together With Sew Launch Will Offer
Launches From the Baikonur Cosmodrome For the Installation of Less Than 3,5 Ton
Satellites on  Geostationary Orbit], ROSAVIAROSMOS, dJan. 29, 2004, af
http:/fwww.rosaviakosmos.rw/cpl25 /news/040122. htm  (last visited Apr. 7, 2004).
Agreement was signed on Jan, 19, 2004.

¥ Id. Under the agreement, Sea Launch is to provide marketing and technical as-
sistance. Sea Lounch will neither finance nor invest in the project.
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cerns. The new lease has the potential to bring more govern-
ment contracts and attract private investors.

There are some jurisdictional issues arising from the
unique status of the Baikonur cosmodrome. The number of legal -
instruments, executed by the member-states of CIS, Russia and
Kazakhstan, have given several parties and entities the right to
use the Baikonur cosmodrome, subject to approval by both Ka-
zakhstan and Russia. It has resulted in a mixed jurisdiction,
requiring the coordination of efforts of the civil and military au-
thorities of Russia and Kazakhstan, the Russian Space Agency
and the CIS Strategic Forces. There are also a number of prob-
lems arising out of customs and border regulations, and a spe-
cial tax status of the cosmodrome.'” The constitutional rights of
personnel remain among the most pressing issues for Kazakh-
stan and Russia.

Despite the complexity of issues facing cosmodrome au-
thorities, the Baikonur cosmodrome will continue to be an ex-
ample of international cooperation. Baikonur is more than the
historic site of the first human mission. Baikonur will be re-
membered as the first attempt in the creation of a truly inter-
governmental space center.

¥ The Russian Government prohibited use of Baikonur as the offshore zone in
2003. See Lukoil Give Up Tax Optimization Scheme, RUSSIAN INSTITUTE OF DIRECTORS,
Jan. 13, 2004, ot http/fwww.rid.ru/news.php?news_id=6238&l=en (last visited Apr. 7,
2004).



